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HIGHLIGHTS

The Canada-U.S. Safe Third Country Agreement (STCA) was signed in 2002, implemented
in 2005 and expanded in 2023. With limited exceptions, asylum-seekers travelling
overland must claim refugee protection at the border of the first country of arrival. Initially
applied only at official ports of entry on the border, the STCA's first country of arrival rule
now applies across the full length of the Canada-U.S. border.

The premise and prerequisite of the STCA is that both Canada and the United States are
safe countries for asylum-seekers to apply for and obtain refugee protection. Canada’s
motive in securing it was to reduce the number of asylum-seekers who can reach Canada
and thereby invoke Canada’s legal obligations to protect refugees.

One anticipated effect, which manifested itself under the first Trump administration, was
the diversion of Canada-bound asylum-seekers from official entry points to irregular and
potentially dangerous entry points elsewhere along the border (mainly Roxham Road).
This became the rationale for expanding the STCA across the full length of the border in
2023. The effect of this expansion — anticipated by the government’s own prior analysis —
was to make border crossing more hazardous and to drive asylum-seekers into the hands
of smugglers.

Following the second election of U.S. President Donald Trump in 2024, the prospect of
irregular entry and human smuggling was then used to justify Ottawa’s investment of
$1.3 billion in militarizing the Canada-U.S. border. The recently passed Strengthening
Canada’s Immigration System and Borders Act furthers the objective of preventing
refugees from obtaining protection in Canada by imposing additional requirements on
asylum-seekers.

This policy brief argues that the STCA is designed for an illegitimate purpose — to evade
Canada’s legal obligations toward refugees — and causes the very problems it claims to
solve.
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INTRODUCTION

Why does the Safe Third Country Agreement (STCA) exist and how has its raison d’étre
evolved over two decades?

In 1969, Canada signed the 1967 protocol to the 1951 UN Convention relating to the
Status of Refugees and incorporated elements of the convention into Canadian law. This
constituted a legally binding promise to the international community that people at or
inside Canada’s borders who meet the definition of a refugee would not be deported
back to the country they fled.

Until the end of 2004, people who reached Canada by land, sea or air could ask for
refugee protection at an official port of entry or immigration office inside Canada. They did
not need to enter irregularly or clandestinely, so they didn’t.

From 2005 onward, the STCA barred people from asking for refugee protection at one of
several dozen ports of entry along the Canada-U.S. border. Asylum-seekers on the U.S.
side seeking entry to Canada would be sent back to the United States and vice versa.

The UN Refugee Convention of 1951 prohibits return of a refugee (refoulement) to the
country of origin but says nothing about returning an asylum-seeker to a third country that
is neither the country of origin nor the country of destination. This created a loophole for
states wishing to avoid their obligations under the convention.

Safe third country agreements such as the STCA exploited that by permitting the expulsion
of asylum-seekers to third countries, as long as the third country can and will provide
refugee protection to those meeting the refugee definition. Under such agreements, a safe
third country is usually defined as the first country of arrival among parties to the agreement.

In the case of the STCA, the operating premise is that both Canada and the United States
are safe countries to seek and obtain refugee protection; that both abide by relevant
human rights obligations in their treatment of asylum-seekers; and that each will assume
responsibility for determining the refugee claim of a person sent back to it.

The STCA contains narrow exceptions to the first country of arrival rule — the presence
of close relatives in the destination country, unspecified “public interest” considerations,
status as an unaccompanied minor and an exemption from visa requirements (Government
of Canada, 2023a).

For pragmatic and logistical reasons, the first iteration of the STCA did not apply at airport
or marine ports of entry, or between official ports of entry along the Canada-U.S. border.
The ability to ask for refugee protection upon arrival in Canada, as the UN Refugee
Convention of 1951 anticipates, remains the norm at airports and marine ports.

In 2017, during U.S. President Trump’s first term, asylum-seekers began crossing
irregularly — but not illegally — from the United States into Canada between official ports
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of entry. The primary entry point was adjacent to a decommissioned point of entry between
New York State and Quebec known as Roxham Road. From 2017 to 2019, almost 60,000
asylum-seekers entered irregularly, igniting a storm in the media, political opposition and
concern that Canada had “lost control” of its border (Coté-Boucher et al., 2023).

In 2020, at the outset of the COVID-19 pandemic, the federal government invoked the
Quarantine Act to prohibit all “ border crossing into Canada, deemed
refugee protection non-essential and effectively shut down the Roxham Road crossing.
Later, the Justin Trudeau governmentrenegotiated the STCA with the Biden administration,
culminating in a 2023 revision that expanded the STCA across the full length of the almost
9,000-kilometre Canada-U.S. land border.

|n

non-essentia

Bill C-12, the Strengthening Canada’s Immigration System and Borders Act, introduced
in June 2025, adds new grounds of asylum ineligibility to prevent more people who
otherwise meet the refugee definition from receiving protection in Canada. If it is enacted
into law, any asylum-seeker who enters Canada from the United States by land at any time
will be sent back to the United States unless they fall into one of the exceptions.

WHAT PROBLEM IS THE STCA SUPPOSED TO SOLVE?

Canada is geographically remote from the refugee-producing regions of the world. In
2024, Canada received just 5.6 per cent of the more than three million worldwide asylum
claims, while the United States received 21.5 per cent.

Over the years, Canada has pioneered several initiatives to prevent people who might
spontaneously claim refugee protection from reaching Canada (Macklin, 2005). By the
late 1990s, around 30 per cent of asylum-seekers made their refugee claims at a port of
entry at the land border with the United States (CIMM, 2002). Backlogs grew in the face
of inadequate resources allocated to process these asylum-seekers!

Canada had sought an arrangement with the United States since the early 1990s that
would require asylum-seekers to make their protection claim in the first country of arrival.
Since far more asylum-seekers sought to enter Canada from the U.S. than vice versa,
the agreement would reallocate more asylum-seekers to the United States and fewer to
Canada. The U.S. long refused to enter into such an agreement, relenting only to obtain
Canada’s consent to its post-9/11 smart border action plan (Macklin, 2005)

After 9/11, the United States sought to impose a border security package on Canada; in
exchange, Canada obtained an STCA that it anticipated would diminish the number of
refugee claimants reaching Canada and thereby triggering Canada’s legal obligations
toward them (Macklin, 2005).

' This led to a “direct back” policy under which asylum-seekers would be sent back to the United States (with
U.S. consent) with an appointment to return to a port of entry for processing at a future date. This temporary
practice was unsustainable over time and legally dubious (IACHR, 2011).
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In 2002, Immigration Department officials candidly informed the House of Commons
standing committee on citizenship: “The purpose of the Agreement is to reduce the
number of refugee claims being referred to the IRB” (CIMM, 2002, p. 6). More recently, the
Canadian government euphemistically described the function of the STCA as “minimizing
unnecessary border volume” (Public Safety Canada, 2024), which translates into reducing
the number of asylum-seekers.

A desire to shirk one’s international legal obligations toward refugees (including by
deflecting the responsibility onto another state) is not in itself a lawful policy objective,
especially where Canada’s global share of asylum-seekers is already so small in absolute
and relative terms.

So, what additional reasons does the government advance for denying asylum-seekers at
the U.S. border access to Canada’s refugee system?

Responsibility sharing

The STCA is often defended as a mechanism to share responsibility for refugee
protection among two states that adhere to the UN Refugee Convention. Over 70 per
cent of the world’s 42.5 million refugees are hosted in low- and middle-income countries
of the Global South (UNHCR, 2025a). The STCA does not even purport to redress this
egregious imbalance between wealthy countries such as Canada and these host states
(Milner, 2023).

The Supreme Court of Canada accepted responsibility-sharing at face value in its
2023 judgment upholding the constitutionality of the STCA (CCR v. Canada, 2023).
The Canadian government has never explained how the distribution of asylum-seekers
between Canada and the United States before the STCA was inequitable, so it is unclear
how a first country of arrival rule would rectify any imbalance. Figure 1 shows per capita
rate of asylum applications per year in Canada, the U.S. and comparable EU countries.

The norm animating a first country of arrival rule is simply geographic proximity: states
closer to regions from which refugees flee should assume more responsibility for receiving
asylum-seekers than states further away. The United States borders Mexico and is closer
than Canada to Central and South America, from where many asylum-seekers originate.

Therefore, virtually no asylum-seekers who want to enter the United States by land need
to pass through Canada, whereas virtually all asylum-seekers who want to enter Canada
by land need to pass through the U.S. first.2 A “first country of arrival” rule guarantees that
the United States will be responsible for more asylum-seekers than Canada. Ottawa has
yet to explain why the accident of geography is a fair way of distributing responsibility for
asylum-seekers.

2 In rare cases, asylum-seekers may fly to one country (Canada or the United States) and then seek to enter the
other country overland.
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Figure 1. Asylum-seekers per capita in 2023
A comparison across Canada, Europe and the United States
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Sources: IRCC (2024), Schofield and Yap (2024), StatCan (2023), U.S. Census Bureau (2023).

Note: The U.S. split asylum into two tracks: affirmative (proactive applications filed with USCIS) and defensive
(applications made during removal proceedings). Canada does not use this distinction and instead reports asylum
claims as a single category. In addition, U.S. figures count cases filed, not individuals — one person can appear

in both tracks at different stages of their process. Canada counts individual claimants. As such, the figures are
broadly comparable, though not perfectly equivalent institutionally. U.S. asylum claim data also underestimates
the total number of people seeking protection because they do not include applications for 'withholding of
removal,’ Convention against Torture (CAT) relief and Temporary Protected Status.

The first country of arrival principle also incentivizes a phenomenon known as chain
refoulement, in which states consecutively send asylum-seekers back to states closer to
their country of origin without properly determining their refugee status. As discussed in
the companion policy brief (see Macklin, forthcoming, in this series), this is precisely what

the current Trump administration is doing with its agreement with Honduras.
Forum shopping

The responsibility-sharing principle is sometimes recast as a technique for forcing asylum-
seekers to seek protection in the first safe country they reach to prevent them from being
able to seek what they believe is the best forum to gain protection. This rationale taps into
a wider discourse that discredits many asylum-seekers as bogus or as abusing the system.

While not all asylum-seekers meet the UN refugee definition, which is quite restrictive,
countries cannot know whether an asylum-seeker is a refugee before there is a process
to determine that.

Policies to exclude asylum-seekers (and thereby exclude refugees) often suppress the
reality that some proportion of those excluded asylum-seekers are actually refugees.
The “forum shopping” rhetoric does this by insinuating that a real refugee would not be
choosy about their destination (Sadiqi, 2023). Or, as former deputy prime minister John
Manley once said, “It’s not a matter of shopping for the country that you want. It's a matter
of escaping the oppression that you face” (Macklin, 2005, p. 381).



Policy Brief | May 2026

Apart from the many legitimate reasons that asylum-seekers might attempt to reach a
place where they are most likely to flourish, this forum shopping concern is misguided
in the context of the STCA. Asylum-seekers who choose to seek protection in the United
States generally do not need to pass through Canada en route, so the STCA does not
constrain their ability to choose the United States. It impedes only asylum-seekers who
choose Canada because they will almost certainly need to pass through the United States
first. In 2004, the year prior to the STCA coming into force, more than 97 per cent of the
cross-border movement of asylum-seekers was from the U.S. to Canada (Macklin, 2005).

Promoting safe, regular, orderly migration

The federal government calls the STCA “a comprehensive means for the compassionate,
fair, and orderly handling of asylum claims in our two countries” (CIMM, 2022). This might
suggest that the STCA rectified a previously harsh, unfair and disorderly system.

But that is incorrect, as the Commons standing committee on citizenship and immigration
acknowledged inits 2002 report on the then-proposed legislation (CIMM, 2002, p. 10). The
report noted that a “fairly orderly system ... now exists at Canada’s ports of entry, including
the land border. All claimants are fingerprinted, photographed and issued instructions for
medical examinations. This will ... not occur if people avoid reporting to border posts.”

The committee recognized that barring asylum-seekers from claiming refugee protection
at ports of entry would not necessarily deter asylum-seekers, but would instead divert some
to irregular and unsafe modes of entry. Its report made the following recommendations
(CIMM, 2002, p. 10):

The Committee recommends that, as part of the monitoring of the implementation
of the Agreement, the issues of “irregular migration” and people-smuggling be
closely watched. Should the Agreement fail to decrease the number of claims
being referred to the Immigration and Refugee Board, and should an increase in
the number of illegal [sic] entries to Canada be apparent, the government must
be prepared to exercise its authority to suspend or terminate the Agreement.

Its 2002 report identified two metrics for evaluating the impact of the STCA: changes
in the number of asylum-seekers eligible for protection in Canada and changes in the
number of irregular entries.

OUTCOMES OF THE STCA 2005-25
Numbers and backlogs

The number of asylum-seekers entering Canada overland initially declined after the STCA
entered into force but rebounded within three years to pre-2005 levels (Arbel, 2013).
During the same period, the number of asylum claims in the United States also increased.
It is impossible to know how many of those seeking asylum in the U.S. would have sought
refugee protection in Canada without the STCA.
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Refugee and asylum flows fluctuate according to circumstances beyond the control of
receiving states. Since 2005, the number of refugees worldwide has soared to 42.5
million from 8.4 million (UNHCR, 2025a), and the annual number of asylum applications
globally has climbed to 3.1 million from 668,000 (UNHCR, 2006, 2025b).

Backlogs are chronic. They are a function of how well the resources allocated by
governments match the volume of demand for processing and adjudication. They also
reflect governments’ policy and political choices and priorities (Paquet & Boucher, 2025).

The number of worldwide asylum-seekers fluctuates according to factors beyond the
control of any destination state. Therefore, a policy that justifies denying access to asylum-
seekers to avoid or reduce a backlog (while increasing the backlog in another state) is
arbitrary, futile and ultimately indistinguishable from a policy to simply reduce the overall
number of asylum-seekers.

In any event, the number of asylum-seekers continues to grow in both Canada and
the United States. By mid-2025, the Immigration and Refugee Board (IRB) had an
inventory of about 280,000 refugee protection claims. About a third (98,000) were
“incomplete due to pending security screening and/or other outstanding requirements”
that fall within the mandate of other government agencies. Time to adjudication from
submitting a claim is estimated at two to three years except in Quebec, where it is
significantly longer. Average time to completion from the point where a claim is ready
for adjudication was about 1.5 years (CIMM, 2025; IRB, 2026; Immigration, Refugees
and Citizenship Canada [IRCC], 2026).

The United States divides jurisdiction over asylum adjudication between two government
agencies, and they have a combined backlog of over 3.9 million asylum claims, with
wait times averaging about four years. The U.S. figures do not include an additional 1.3
million beneficiaries of Temporary Protected Status, which is allocated to nationals of
designated countries in response to armed conflict, environmental disasters and similar
events (American Immigration Council, 2025, 2026; Batalova, 2026; US Citizenship and
Immigration Services, 2026; US Library of Congress, 2025). Adjusting for population,
Canada’s backlog is 60 per cent the size of the U.S. asylum backlog.

Irregular border crossings

Despite the recommendation from the Commons committee in 2002, the federal
government did not report irregular entry across the U.S. border until 2017. The data
released from 2017 onward, following Trump’s first election in 2016, validated the prediction
that the STCA would eventually generate irregular migration. From 2017 to the onset of
the COVID-19 pandemic, almost 60,000 asylum-seekers crossed the Canada-U.S. border
at other than official ports of entry, mainly at Roxham Road (Paquet & Schertzer, 2020).

Research by Smith (2023) confirms that the policies of the first Trump administration
stoked fear, anxiety and the search for other options among asylum-seekers already
in the United States. Smith also finds that neither public pronouncements by Canadian
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leaders nor Canadian refugee policies exerted an independent pull on asylum-seekers.
They considered Canada as a destination only after they concluded they had to leave the
United States.

At Roxham Road, border-crossers encountered RCMP and/or Canada Border Services
Agency (CBSA) officials, who intercepted them and transported them to the nearest port of
entry where they could initiate the asylum process. These asylum-seekers crossed openly —
irregularly, but not illegally because neither domestic immigration law nor international
law penalize refugees for irregular entry, recognizing that desperate people may take
desperate measures to reach safety (Immigration and Refugee Protection Act [IRPA], s. 133;
IRP Regulations, s. 27(2); UNHCR, 2025c). They did not require smugglers to learn about
Roxham Road, to find it or to cross it.

Quebec bore most of the short-term financial costs associated with this and strenuously
objected to the lack of federal co-ordination and support (Paquet & Schertzer, 2020).
The COVID-19 epidemic provided the federal government with a public health basis for
banning asylum-seekers from entering Canada regularly or irregularly because it was not
deemed essential travel (Mercier & Rehaag, 2020). The pandemic also gave Ottawa time
to lobby the United States to revise the STCA.

Legal challenges

The Canadian Council for Refugees, the Canadian Council of Churches, Amnesty
International and individual litigants have twice challenged the STCA in Canadian courts.
The general argument in both cases was that the United States is not a safe country for
refugees to seek and obtain protection because of its unfair and abusive treatment of
asylum-seekers and because of the risk that refugees would be sent back to their country
of origin or to another country where they faced a significant risk of persecution.

Therefore, it was argued that Canada would violate its international legal obligations
under the UN Refugee Convention, as well as its constitutional obligations under the
Canadian Charter of Rights and Freedoms, if it transferred asylum-seekers to a country
that was unsafe for refugees.

In both cases, the challenge succeeded — at first.

In the 2007 case, the Federal Court found that the United States did not comply with its
international obligations toward refugees and therefore it was unreasonable for the federal
cabinet to designate the United States as safe (CCR v. Canada, 2007). However, the Federal
Court of Appeal allowed the government’s appeal on the grounds that in effect it did not
matter in law if the United States was actually safe, once cabinet certified that it was safe
(CCR v. Canada, 2008).2 The Supreme Court of Canada denied leave to appeal.

3 The Federal Court of Appeal also ruled that John Doe, the individual refugee claimant in that case, could not
benefit from Charter protection because he did not present himself at “an official port of entry” at the Canadian
border (because he feared the consequences of being returned to the U.S. under the STCA). For an excellent
analysis, see Arbel (2013).
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The second challenge was launched shortly after the beginning of Trump’s first term as
conditions in the U.S. worsened for non-citizens and migrants, including asylum-seekers.
The applicants succeeded before the Federal Court, although the court relied almost
entirely on only one basis for the challenge, namely the abusive and arbitrary detention
conditions of one of the litigants, an Eritrean refugee claimant.

The court ruled that such detention impeded the ability to advance a refugee claim and
therefore led to a risk of refoulement. It found the harm of Canada returning refugee
claimants to these conditions in the United States was overbroad, grossly disproportionate
to the Canadian government’s stated objective of sharing responsibility to protect refugees
and a violation of the Charter’s Section 7 guarantee of life, liberty and security of person.
The Federal Court did not rule on other grounds for challenging the STCA.

This time, the case made its way to the Supreme Court, which upheld the constitutionality
of the STCA (CCR v. Canada, 2023). The Supreme Court rejected the Federal Court finding
that those returned to detention in the United States faced a real and substantial risk of
refoulement owing to practical obstacles to making their claims. It said that the trial judge
exaggerated the likelihood of detention of asylum-seekers, and further ruled that cruel
and inhumane detention conditions (though publicly reported by Human Rights Watch
and other sources) were not foreseeable to Canadian authorities (Blum & Macklin, 2025).
Therefore, Canada’s practice of systematically returning asylum-seekers to the United
States under the STCA was not overbroad or grossly disproportionate in impact.

The Supreme Court also ruled that the Canadian immigration system offers discretionary
safety valves capable of curing any overbroad or grossly disproportionate impact of the
STCA as applied in an individual case. It found this relief was available — even though the
litigants argued, and the Federal Court agreed, that such safety valves were non-existent
or illusory (CCR v. Canada, 2023).

The Supreme Court declined to rule on cabinet’s failure to fulfil its legislated duty to
maintain an ongoing review of whether the United States was still a safe country. Since
the Federal Court did not determine whether the STCA violated the Section 15 equality
provision of the Charter (mainly because the U.S. does not consistently or fully recognize
gender-related persecution), the Supreme Court sent the Section 15 issue back to the
Federal Court.

These aspects of the judgment have been widely criticized by legal scholars (Aiken &
Grey, 2025; Arbel, 2024; Blum & Macklin, 2025; Liew, 2025). At present, there are several
ongoing legal challenges that test the availability of safety valves, attempt to hold the
federal government accountable for failing to monitor U.S. conditions as required by law
and pursue the Section 15 argument. Thus far, the government has implacably denied the
existence of a safety valve in any individual case, and has aggressively opposed disclosure
of any evidence that the government has, in fact, maintained an ongoing review of the
United States’ safety for asylum-seekers and refugees.
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EXPANSION OF THE STCA

The Commons Committee in 2002 recommended that, if the STCA demonstrably generated
significant irregular border crossing from the United States to Canada, the federal
government should terminate the agreement. However, when this trend materialized, the
government did not follow the recommendation and instead took two steps.

First, in 2021, it made asylum-seekers who had commenced refugee claims in any of the
other Five Eyes partners (U.S., UK., Australia, New Zealand) ineligible to claim refugee
status in Canada (IRPA, 101(1)(c.1)), confining them to a pre-removal risk assessment.

Secondly, it negotiated a revision to the STCA to extend its application across the almost 9,000
kilometres of the Canada-U.S. border, including internal waterways. Under the Additional
Protocol to the Agreement between the Government of Canada and the Government of the
United States of America for Cooperation in the Examination of Refugee Status Claims from
Nationals of Third Countries (Government of Canada, 2023b), asylum-seekers who cross
into either country other than at official ports of entry cannot seek refugee protection in the
destination state and will be sent back if apprehended within 14 days of arrival.

According to the CBSA, the protocol will mitigate the problem of irregular entry by asylum-
seekers (Public Safety Canada, 2024) — a problem that was produced by the original
STCA. In so doing, the protocol has also incentivized human smuggling. Whereas asylum-
seekers entered Canada in a safe, orderly, regular way at official ports of entry until 2005
or crossed irregularly but openly at Roxham Road from 2017 to 2020, they now need to
enter clandestinely, possibly resorting to smugglers to avoid detection (Steiner, 2023).

Indeed, the regulatory assessment accompanying the protocol concedes that it puts
asylum-seekers’ lives and safety at risk and amounts to a stimulus for smugglers (IRCC,
2023).* The risks of injury or death from hypothermia, drowning or exposure are all
intended to deter people from irregular border crossing. The STCA thus uses and hides
behind nature as a source of danger and harm to the lives and safety of asylum-seekers.

BILL C-12 AND BEYOND

To appease Trump and/or address the heightened risk of human smuggling created by
the protocol, the Federal government pledged in December 2024 to spend $1.3 billion
over six years to fortify the Canadian border with drones, surveillance, infrastructure,
enforcement personnel and detention facilities. This budget is divided between the
RCMP, CBSA, the Communications Security Establishment, Health Canada and Public
Safety (Public Safety Canada, 2024).

4 The regulatory assessment acknowledges that asylum-seekers will now “face increased danger, such as
involvement with human smugglers and may be at risk for physical, mental, or financial abuse. They may also
face risks from exposure to extreme weather conditions if they cross at remote locations or fail to secure
access to shelter. This could increase the health and security risks of living in dangerous. natural habitats, as
well as a possible lack of access to food, water, health care, and other basic services” (IRCC, 2023).
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Trump’s allegation that Canada is a source of fentanyl and irregular migrants to the United
States is wildly exaggerated (Global Affairs Canada, 2024), but the militarization of the
border on the Canadian side is not really about stopping drugs or migrants moving from
north to south. The movement of illicit drugs and guns is overwhelmingly from the U.S.
into Canada, but mainly through ports of entry. There is no evidence of significant cross-
border movement of people from the U.S. into Canada apart from asylum-seekers, leading
some to infer that asylum-seekers are the human targets of Canada’s border militarization.

While the government proclaimed its investment of $1.3 billion dollars in policing almost
9,000 kilometres of border, it quietly abandoned a $68-million project to, among other tasks,
improve efficiency in processing asylum claims and address the backlog of pending asylum
cases (Hwang, 2025). It also cut 30 per cent of the IRCC budget for immigrant selection and
refugee integration (Glass, 2025).

These actions representa choice to direct funds toward border militarization and away from
developing the legal, administrative and policy infrastructure to respond constructively
when external forces bring more asylum-seekers to the border. This also reveals that the
government would rather spend a billion dollars (so far) to avoid its refugee obligations
than $68 million to comply with them.

If nothing else, evidence from around the world confirms that indulging the fantasy of
sealing the “world’s longest undefended border” through military technology and
infrastructure will prove futile and will consume billions of tax dollars in perpetuity.

Bill C-12, the Strengthening Canada’s Immigration System and Borders Act, aims to further
shrink access to refugee protection by creating two new grounds for ineligibility. The first is
a harsher version of a U.S. law that imposes a post-arrival deadline of one year on anyone
seeking refugee protection, retroactive to June 24, 2020. The second disqualifies a person
from refugee protection if they enter Canada irregularly across the U.S. border and make
a claim more than 14 days after entry. In both cases, people will be denied access to the
refuge determination process conducted by the Immigration and Refugee Board.

This means that asylum-seekers who enter irregularly will be sent back to the United
States under the STCA if apprehended in the first two weeks, or shunted into a less fair
and less protective pre-removal risk assessment (PRRA) conducted by an immigration
officer, if more than two weeks have passed. The PRRA officers are not independent or
expert in refugee determination. In the precedential 1985 Singh decision, the Supreme
Court of Canada ruled that the Charter affords refugee claimants a right to an oral hearing
where credibility is at stake. The PRRA process is paper-based. A process that denies
asylum-seekers an oral hearing prior to refusal will likely violate the Charter; instituting
oral PRRA hearings will simply shift a backlog from one decision-making body to another.

In brief, at a time when the United States is increasingly unsafe for asylum-seekers, Canada
is expanding and intensifying efforts to prevent an asylum-seeker currently in the U.S., or
who entered Canada in the last five years, from obtaining refugee protection in Canada.
And it is doing so by borrowing policies and practices from the United States.
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