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Summary

»  Since 2003, when it was established, the Council of the Federation has
become an active intergovernmental institution with an increased focus on
how the provincial and territorial governments can work together effectively.

* In certain fields, such as pharmaceutical pricing, the council has developed
useful policy alternatives.

=  Where the interests of the provinces/territories do not coincide, as on
climate change, it has been less successful.

Sommaire

= Depuis sa création en 2003, le Conseil de la fédération est devenu une
institution intergouvernementale engagée, qui privilégie de plus en plus les
moyens d’améliorer la collaboration entre provinces et territoires.

= Dans certains domaines, comme |’établissement des prix des produits
pharmaceutiques, le Conseil a élaboré d’intéressantes politiques
alternatives.

*= Le Conseil a été moins efficace dans des domaines ou les provinces et
territoires ont des intéréts divergents, par exemple en matiére de lutte
contre les changements climatiques.

INTERPROVINCIAL RELATIONS IN CANADA HAVE A LONG HISTORY, starting with the first
meeting of the premiers in 1887, convened by Quebec Premier Honoré Mercier.!
At the instigation of another Quebec premier, Jean Lesage, meetings of premiers
became more formalized in 1960 with the creation of the Annual Premiers’
Conference (APC). For 40 years, the APC was a low-key but regular venue for
interprovincial relations. In 2003, the APC became the Council of the Federation

(COF), which now largely coordinates provincial-territorial (P/T) relations.

Initially, a number of authors offered lukewarm predictions for the COFE.2 Howe-
o ver, Christopher Dunn’s recent assessment is that the council “came into its own”

CANADA'S CHANGING

A A during Stephen Harper’s term as prime minister and offered “useful policy alter-
FEDERAL COMMUNITY natives.”? Scarce attention has been paid to the COF since its creation,* so it is
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worth assessing in some detail its role and how it has affected intergovernmental
relations. Which topics have attracted premiers’ attention in the past 13 years,
and what have been the results? In short, what impact has the COF had on Ca-

nadian federalism?

Based on a review of COF documents from 2003 to 2016 and a recent in-depth
study of P/T relations,’ this paper provides an overview of COF activity since the
council’s founding. It also examines two specific areas of P/T action, the Health
Care Innovation Working Group (HCIWG) and climate change, in order to get a
better sense of the COF’s role and potential in developing policy alternatives. On
some issues, the premiers have led, but on others coordinating action has been
a challenge. Nevertheless, the council has become an active intergovernmental
body with a wide scope of action, a well-developed network of intergovern-
mental officials, and an increased focus on how the P/T governments can work

together effectively.

Establishment of the Council of the Federation

A GROUP OF SWiss FEDERALISM EXPERTS has described intergovernmental relations
as “‘the drop of oil’ that smooths the operation of the federal system.”® Inter-
governmental institutions and processes are often categorized as vertical (where
the federal government is involved) or horizontal (with no federal government
participation). A recent in-depth study of intergovernmental relations in federal
systems identified increased horizontal interaction as an emerging trend and gave

as examples the COF and the Council for the Australian Federation.”

The COF’s predecessor, the APC, was a well-established horizontal body. Its
summer conferences offered premiers a chance to get to know each other, often
over a game of golf. Gradually, provincial and (after 1982) territorial premiers
came to see the APC as a mechanism for coordinating responses to the federal
government. The organization became more structured and more focused on the
provinces’ relationships with Ottawa.® Commenting on these changes in 1991,
former Ontario premier Bob Rae observed that the “institution had evolved.
Families [of the premiers] still came, but there was a formal agenda, and part
of the meeting was televised. Extensive discussions were held among staff long

before the meeting about the wording of the post-conference communiqué.”’

In 1994, Quebec Premier Daniel Johnson suggested formalizing the APC. The
presence of a Parti Québécois government from 1994 to 2003 halted such dis-

cussions, but the idea was not abandoned by the Quebec Liberal Party, which
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released a report — the Pelletier report — in 2001.1° The report recommended
the creation of a quasiconstitutional council of the federation that would include
the federal government, would vote using a system of vetoes (for the federal
government, British Columbia, the prairie provinces, Ontario, Quebec and the
Atlantic provinces) and would complement the Senate. The Pelletier report even
suggested that “[w]e could at a later date try to give [the council] a constitutional

character if it proved opportune.”!!

After taking office, in 2003, Quebec Premier Jean Charest immediately set about crea-
ting the COE. The result was less ambitious than what the Pelletier report proposed.
For example, there are no regional vetoes. The COF is nevertheless the most formal
venue for top-level intergovernmental relations in Canada. It is a modestly institutio-
nalized, consensus-based P/T body with the following objectives:
e strengthening interprovincial-territorial cooperation, forging closer
ties between the members and contributing to the evolution of the
Canadian federation
e exercising leadership on national issues of importance to provinces and
territories and in improving federal-provincial-territorial relations
e promoting relations between governments based on respect for the
Constitution and recognition of the diversity within the federation
e working with the greatest respect for transparency and better

communication with Canadians'?

Rather than creating something radically different, the COF borrowed from the
APC. However, contrary to the recommendations of the Pelletier report, the fed-
eral government did not become a member of the COE The council’s founding
agreement notes that part of the COF’s mandate is to “analyse actions or measures
of the federal government that in the opinion of the members have a major impact
on provinces and territories.” " It specifies that decisions are to be made by consen-
sus, which mirrors the practice of most intergovernmental bodies in Canada (there

are a few exceptions, such as the rule for changes to the Canada Pension Plan).'*

The contrast between the language of the founding agreement and the relatively
modest changes that ensued is telling. The preamble states, “It is important to
participate in the evolution of the federation and to demonstrate [the premiers’]
commitment to leadership through institutional innovation,”** but the hesitation
to agree to fundamental changes to the existing P/T framework suggests the pre-
miers are not keen on a major transformation. Scholars have noted this hesitan-
cy. Ian Peach, for example, titled his 2004 backgrounder “Half-Full at Best.”!®
But, as nearly 15 years have passed since its founding, it is worth reassessing the

COF its activities and its impact on the federation.
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Overview of the Council of the Federation’s Activities
since 2004

RATHER THAN MEETING ONCE A YEAR LIKE THE APC, the COF meets at least twice
annually. Since 2004, it has met at least twice in all but three years (see table 1).
In two years, there were five meetings. The greater number of meetings in 2004
can be explained by the premiers’ initial enthusiasm; the greater number in 2008
reflects heightened intergovernmental activity during the financial crisis that be-

gan that year.

TABLE 1.

Number of Council of the Federation meetings, 2003-16
2003 1 2008 5 2013 2
2004 5 2009 2 2014 1
2005 2 2010 1 2015 3
2006 4 2011 1 2016 3
2007 2 2012 3

Source: Author’s classification.

From 2006 to 2015, the COF’s focus on coordinating P/T action toward Ottawa was
complicated by Stephen Harper’s preference for bilateral (rather than multilateral)
relations with the premiers. As one official commented in 2011: “[Harper’s approach]
does make some of the work that was originally envisaged by COF a little bit more

difficult. Consequently, COF has adapted to the present operating environment.”!”

The central COF event is a multiday summer meeting. However, whereas the
APC was more a social forum at which premiers could get to know each other,
COF meetings are more focused on work. Indeed, it is common at a winter
meeting to announce work to be reported on at the summer meeting or to pre-
sent updates on issues discussed at the previous summer meeting. A number of
provincial officials refer to a cycle in the period leading up to COF meetings.'*
At any given moment, the COF’s work extends to more than a dozen ad hoc

working groups created to cover specific issues.
Activities by Sector

IN My ANALYSIS OF COF pDocUMENTS from 2003 through to the December 2016
meeting, I identified 11 major topics: health, trade, emergencies, the economy,
social issues, the environment, fiscal federalism, education, energy, Indigenous
issues and other. If a topic was mentioned in a communiqué, it was scored 13 if it
was the subject of its own dedicated communiqué, it was scored 2; if it was the

subject of a dedicated report, it was scored 3. The results are reported in figure 1.
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Because health care is
primarily a provincial
jurisdiction, it has
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Because health care is primarily a provincial jurisdiction, it has been a frequent
topic of discussion. Two major issues stand out. In the period following its crea-
tion, the COF primarily focused on negotiations over the 2004 health accord,
a set of 10-year intergovernmental health-funding agreements signed between
P/T governments and the federal Liberal government of Paul Martin. The accord
increased federal health transfers by 6 percent a year and was considered to be
an early victory for the COF, demonstrating how a united front could pressure
the prime minister.”” From 2007 to 2010, health was not mentioned in COF do-
cuments. Since 2010, the issue has again been discussed, and it was the second
most frequently addressed topic in the 2012-16 period, in large part due to the

creation of the Health Care Innovation Working Group (discussed later).

Discussions on health from 2010 to 2015 mostly centred on coordinating P/T
action in the face of the federal government’s unwillingness to engage in multi-
lateral discussions. The tone of intergovernmental relations changed following
the election of the Justin Trudeau government in October 2015, and a call for
renewed federal-provincial agreements was on the agenda of the 2016 summer
meeting. However, federal health minister Jane Philpott’s vow to maintain the
3 percent a year increase in health funding angered the premiers. An October
2016 meeting of the federal-provincial-territorial (F/P/T) health ministers ended
with the premiers unanimously rejecting the federal position.?® This unanimity
did not last, and shortly after the December 2016 F/P/T meeting of health and
finance ministers, New Brunswick accepted a side agreement with the federal
government, which provides for additional funding for targeted areas. Over the
months since the F/P/T meeting, all of the P/T governments except Manitoba

have accepted similar side agreements.*!
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The council’s 2016
summer meeting saw
the premiers unveil an
agreement in principle
on a new Canadian
free trade agreement.

Trade

No year has passed without mention of internal and international trade. Between
2008 and 2011, there was a sharp increase in discussions on trade for two main
reasons. The first was the involvement of the provinces in the negotiations on
the Comprehensive Economic and Trade Agreement (CETA) with the European
Union.?? The second and larger component was the movement to strengthen the
Agreement on Internal Trade (AIT). Signed in 1994, the AIT is the main means
by which interprovincial trade in Canada has been harmonized. One of the first
topics discussed in 2004 was renewing the AIT.>> As Loleen Berdahl argues, in
the past decade, work on the file has largely been driven by provincial govern-

ments, though not always through the COE.>*

According to officials involved,” frustration over a lack of progress in the COF
led Alberta and British Columbia to create their own agreement, the 2006 Trade,
Investment and Labour Mobility Agreement (TILMA), renamed the New West
Partnership following the inclusion of Saskatchewan, in 2010. Manitoba also
joined, in early 2017. Discussions of the AIT took on greater prominence only
after the creation of the TILMA, which is reflected in figure 1. Significantly, the
2016 COF summer meeting saw the premiers unveil an agreement in principle
on a new canadian free trade agreement (CFTA).?® Unlike the AIT, the CFTA
will be comprehensive and based on a “negative listing” approach, in which
government measures are subject to free trade provisions unless specifically ex-
cluded. Although the list of exclusions has yet to be released, the premiers have
vowed to work with the federal government on implementing the agreement and
specifically on tackling barriers to interprovincial alcohol sales, a perennial trade

irritant.?”

Economy

Economic issues have been an ongoing topic, and they predominate in COF
documents between 2012 and 2016. This category groups together several dis-
parate issues, from temporary foreign workers to retirement income to spending
on infrastructure. In general, the COF has taken two approaches on economic
matters. The first is to deal with matters of pressing concern, such as unilateral
federal funding decisions. The second is to demonstrate the positive role of the
provinces and territories in economic development, for example by having pre-
miers lead a COF trade mission to China (without the Prime Minister) in 2014.%8
During the Harper era, provinces and territories often found themselves collec-
tively reacting to federal initiatives through the COFE. The issue of labour market
training is an apt example. In 2013, the federal government announced that it
was planning to reassert its role in labour market training (which it had gra-

dually ceded in the late 1990s). Provinces and territories voiced their displeasure
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It is common for the
council to request
that the federal
government increase
or stabilize fiscal
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through the COF and succeeded in preventing the proposed changes.?” The same
tactic was used less successfully by the provinces with regard to federal changes
to the temporary foreign workers program.’® Although the COF has sometimes
been critical of the federal government on economic issues, it did serve as a fo-
rum to coordinate F/P/T responses to the 2008 financial crisis — for instance,
by fast-tracking approval of shovel-ready infrastructure projects.>! The years fol-
lowing the financial crisis were among the few in which the Harper government

had good multilateral relations with the premiers.

Social issues

Social issues, including immigration, housing, support for families and support
for disabilities, receive periodic mention in COF documents but less so than en-
ergy or health. Since 2008, housing has been mentioned five times in COF com-
muniqués, but it was never the subject of its own communiqué or COF study. In-
terestingly, other prominent social issues such as social assistance have not been
mentioned in COF documents. It should be noted that the COF is not the only
(or the most important) forum for intergovernmental discussion: issues such as
social assistance are routinely discussed at meetings of the ministers responsible
for social services. But if COF documents indicate which issues attract attention,

they also indicate which ones do not.

Environment

Environmental issues, especially climate change, have been discussed relatively
often at COF meetings. Between 2003 and 2007, there were discussions about
environmental assessment and the green economy. The COF also made recom-
mendations on the issue of water stewardship and in 2010 adopted a water
charter, which sets out principles for interjurisdictional coordination on water
conservation. Since 2007, most discussions of the environment have centred on

climate change (discussed later).

Fiscal federalism

One of the central purposes of the COF is to coordinate relations with the fe-
deral government, so fiscal relations are a natural part of the COF’s agenda.
The Conservative government’s election in 2006 complicated the premiers’ ini-
tial plans: Stephen Harper avoided First Ministers” Meetings, preferring bilateral
meetings or delegation to ministerial councils. That said, it is rare for a COF
summer meeting to pass without the provinces and territories calling for certain
action by the federal government, and the most prominent issue is fiscal trans-
fers. Whether in the context of infrastructure spending, health transfers, equali-
zation or simply general discussions of fiscal arrangements, it is common for the

COF to request that the federal government increase or stabilize fiscal transfers.
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the practicalities of
pipeline development
demonstrate the
difficulty of achieving
consensus and results
on energy issues.

Extensive debate about the fiscal imbalance and equalization took place between
2004 and 2006.3* Following the success of the 2004 health accord, the premiers
turned to equalization, producing a report titled Reconciling the Irreconcilable.
But, unlike with health, consensus proved more difficult to achieve and agree-

ment among the provinces foundered.

Education

Communiqués related to education, which is under exclusive provincial jurisdic-
tion, deal mainly with two subjects: literacy (including an annual literacy award);
and post-secondary education (PSE) and skills training. Discussion of education
is usually linked to economic issues. For example, a 2011 report on international
students focused primarily on the economic benefits of attracting such students
to Canada and of making Canada a more competitive player in the international

education market.*’

Energy

Like equalization, energy is often a source of disagreement. In recent years, dis-
cord between Alberta and the other provinces over the oil sands has been pro-
minent.** In general, discussions of energy have attempted to reconcile the eco-
nomic importance of fossil fuels (centred in Alberta and Saskatchewan) with the

need to favour renewable, environmentally friendly types of energy.

Since 2007, premiers have produced multiple iterations of a COF energy strategy
that attempted to balance economic and environmental concerns. The 2007 COF
energy strategy, for instance, notes: “As the world has turned its attention to the
critical issue of climate change, it is increasingly important to develop, trans-
port, and use energy resources in an environmentally responsible manner.”3* At
the instigation of Alberta Premier Alison Redford, a 2013 report reaffirmed the
P/T commitment to developing Canada’s energy resources while mitigating the
effects of climate change and greenhouse gases.’® The 2015 COF energy strategy
notes among its principles “Addressing climate change and moving toward a

”37 In spite of this agreement on broad principles, on-

lower carbon economy.
going and occasionally very public disagreements over the practicalities of pipe-
line development demonstrate the difficulty of achieving consensus and results

on energy issues.>

Indigenous issues

Although Indigenous matters are, constitutionally, the preserve of the federal govern-
ment, P/T governments also have an obvious interest. As Martin Papillon notes: “The
level of provincial engagement with Aboriginal peoples has grown exponentially

in the past decade.”® This provincial engagement has taken place mainly through
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discussions over the crisis of Aboriginal children in care, and in recent years, there
have also been commitments to implement the recommendations of the Truth and
Reconciliation Commission.* It should also be noted that since 2004, premiers have
held a pre-COF meeting with the leaders of the five national Aboriginal organiza-
tions.*! Despite these moves, relations between the council and national Aboriginal
leaders are still relatively low-key, in part because some Aboriginal leaders are wary
of too much engagement with provincial governments, fearing they will be perceived

as letting the federal government “off the hook.”*?

Emergencies

The council has also been used by premiers as a forum for discussing pressing
public safety issues, including disease (HINT1), illegal drugs (crystal meth) or
natural disasters (flooding).** These kinds of emergencies have been a minor but
consistent focus of attention since the creation of the COF, and the council has
been used as a means to coordinate action, prepare for future emergencies and

request additional funding from the federal government.

One of the major purposes of the COF is to coordinate P/T action toward the fede-
ral government. Even when the federal government avoided multilateral relations,
premiers frequently called for more funding or more stable transfers. This approach
has been evident in many areas, including health, emergencies and the economy. Des-
pite considerable collaboration following the 2008 financial crisis, several issues have
since involved clashing federal and P/T interests over funding, including pensions and
infrastructure.** On the other major purpose — allowing P/T governments to lead
in their own areas of jurisdiction — the record is less evident. Premiers may come to

agreements, but it is not clear whether these lead to actual change.

To get a better sense of the work and impacts of the COF, it is useful to explore
two specific examples of issues to which the COF has devoted particular atten-

tion: health care and climate change.

Health Care Innovation Working Group

ON FORMING THE GOVERNMENT IN 2006, Stephen Harper promised to honour the
Martin government’s 2004 health accord.*® With the 2014 expiry approaching,
in 2011, provincial governments began anticipating negotiations with the fede-
ral government on a renewed health-funding agreement. In preparation, a COF
meeting on health funding was scheduled for January 2012.% It therefore came
as a surprise when, at a meeting of F/P/T finance ministers in December 2011,

Conservative finance minister Jim Flaherty announced with no warning that the
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Bulk pharmaceutical
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where premiers can
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federal government would maintain a 6 percent annual health-funding increase
until March 31, 2017. After that, the health transfer would increase each year by
the greater of nominal GDP growth or 3 percent. In reaction, Quebec Premier Jean

Charest criticized the federal government for having “side-swiped” the provinces.*”

Flaherty’s funding announcement drove the provinces to demonstrate that they
could achieve improvements to the health care system without the federal gov-
ernment’s involvement.*® This led to the creation of the HCIWG at the January
2012 meeting. Chaired by the premiers of Saskatchewan and Prince Edward Is-
land and composed of all P/T health ministers, the HCIWG initially had a limited
one-year mandate. It was asked to produce recommendations in three areas for
the 2012 summer meeting: clinical practice guidelines, team-based models and
human resource management. The report was released in July 2012. Satisfied
that the process demonstrated the ability of the provinces and territories to work
together quickly and effectively, in July 2013, the premiers extended the mandate
of the HCIWG by three years and tasked it with developing recommendations

in three new areas: pharmaceuticals, appropriateness of care and senior care.*

Health stakeholder groups such as the Canadian Nurses Association and the Can-
adian Medical Association played an important role in the HCIWG. Particularly
on the question of clinical practice guidelines, stakeholder groups were involved
to a degree they considered unprecedented.’® Over time, however, disagreements
over the goals of the process led to less participation by stakeholders. Although
stakeholders were eager to see the working group’s recommendations imple-
mented, after the first year, on the instruction of the premiers, intergovernmental
officials moved on to new issues. As one official noted, the HCIWG process had
devolved into a standard “government relations exercise.”*! Nevertheless, it was
a novel demonstration that positive, fruitful working relationships between P/T
officials and health stakeholder groups were possible. One stakeholder represen-
tative, who was otherwise disappointed in the results, reflected that “I can say
it was a pleasure, and the people from the government, the civil servants, were

delightful and very competent, very committed.”>>

The most prominent work of the HCIWG related to pharmaceutical pricing, a
concern that predated the working group: COF discussions about saving money
through the bulk purchase of prescription drugs began in 2010 with the creation
of the pan-Canadian Pharmaceutical Alliance (pCPA).*® Bulk pharmaceutical
purchasing is an area where premiers can point to significant results. The COF
has reported that the work of the pCPA (and consequently of the HCIWG) has
saved governments $712 million.’* Following the 2015 federal election, the Lib-

eral government announced its interest in joining the pCPA, which it did in early
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2016.° A January 2017 report found that Canadians pay the second-highest
prices in the world for some prescription drugs, prompting federal health minis-
ter Jane Philpott to promise action.*® This may lead to further intergovernmental

cooperation on prescription drug purchases in the future.

At the 2016 COF summer meeting, the premiers released a report on the achiev-
ements of the working group.’” The report has a positive tone and presents a nu-
mber of examples of how the HCIWG has improved health outcomes in different
jurisdictions. On the issue of appropriate care, for example, the 2016 report
points to conferences in 2014 and 2015 that allowed practitioners to share best
practices with each other and with governments. Overall, the report makes clear
that the HCIWG has been used successfully as a forum to share information. But
on implementation, the report provides a good deal of leeway, noting that “pro-
vinces and territories intend to implement the measures and recommendations
outlined in the report as they deem appropriate to their health care system.”s®
This latitude is realistic and necessary, given the provinces’ and territories’ re-
luctance to give up their autonomy, whether they are dealing with the federal

government or with each other.

The HCIWG has been a good-news story for the premiers, particularly when
it comes to pharmaceutical pricing (the $712 million noted earlier is frequent-
ly touted in HCIWG documents).”” The premiers’ ability to work together to
save significant taxpayer dollars is one of the best examples of offering useful
policy alternatives. Although the relative lack of information on pan-Canadian
adoption of HCIWG recommendations is not surprising, in a federal system that
privileges jurisdictional autonomy the HCIWG demonstrates a capacity for P/T
leadership and (particularly with the pCPA) results.

Climate Change

DISCUSSIONS OF THE ENVIRONMENT IN CANADA cannot avoid jurisdictional issues.
Simply put, the Fathers of Confederation did not anticipate a need for environ-
mental protection (the concept essentially did not exist) and did not include it in
the Constitution. As a result, the environment is under shared jurisdiction. By
virtue of their power over natural resources, local matters and municipalities,
provincial governments exercise a good deal of control over environmental mat-
ters. The federal government maintains jurisdiction over navigable waters, and
through its power over criminal law also has the ability to regulate environmen-
tal pollution. It can use its taxation powers for environmental purposes and its

emergency powers (the “peace, order, and good government” clause) to justify
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environmental protection measures. Indeed, some critics suggest that the federal

government has not gone far enough in protecting the environment.®°

The Mulroney government began to expand the federal role in environmental
protection in the late 1980s and early 1990s (for which Mulroney was recog-
nized as being the “greenest” prime minister).®! Although the Chrétien Liberal
government signed the Kyoto Protocol in 1997, it was not ratified by Parliament
until 2002, and little action resulted. For its part, the Harper government did not

consider climate change to be a priority and did little between 2006 and 20135.

The main body for coordinating environmental policy is the Canadian Council
of Ministers of the Environment (CCME). Unlike many other intergovernmen-
tal bodies, the CCME is relatively well institutionalized, with a fairly large and
well-funded secretariat.®> Nevertheless, the work of the CCME has been circu-
mscribed by the provinces’ drive to maintain autonomy and federal reluctance to

impose policy on the provinces and territories.

In the absence of strong federal leadership, provinces have tended to move slowly and
disparately. Although Nancy Olewiler concludes that Canada has avoided a “race
to the bottom” in terms of environmental regulation, she argues that for decades
Canada has been “stuck at the status quo.”® The federal government sets modest
environmental targets, but provincial governments seldom exceed and occasionally

miss them.

By 2010, scientific consensus on human-caused climate change had solidified,
and in 2015, every major party platform included at least a cursory discussion
of the issue.®* But if there is a consensus on the existence of climate change, the

provinces have not yet agreed on what should be done about it.

Since the first reference to climate change, in 2007, the issue has been mentioned eight
times in COF documents. In 2007, the premiers released a report chronicling the ef-
forts of the provinces and territories, which was followed up in 2008 by an update on
implementation.®® Although other environmental issues, such as water stewardship,
were addressed, climate change as a stand-alone issue was not mentioned again until
2014. Since 2014, the COF has increasingly focused on carbon pricing as a way of
addressing climate change, although such discussions have frequently occurred in the

context of negotiations over energy transmission, as seen earlier.

Snoddon and VanNinjatten note wide discrepancies among the provinces on
addressing climate change, and observe that “[e]xisting interprovincial coordi-

nation mechanisms have so far failed to reconcile provincial differences.”®® The
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coordinating P/T
positions on climate

change is predictable.

A major challenge is
that the jurisdictions
have different
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2016 Conference Board of Canada report gives Canada a D grade on the envir-
onment and notes that the highest-performing Canadian jurisdiction (Ontario)
is still ranked 11th of 26 comparator regions.®” Conference Board vice-president
Louis Thériault argues that “[i]n addition to having a long way to go, Canada

does not have a map to get there.”%

The election of the Trudeau government in October 2015 brought a major change
to the intergovernmental dynamic.®” One of the new government’s first actions was
to attend the twenty-first annual Conference of the Parties in Paris, along with most
of the premiers (all were invited). A First Ministers’ Meeting in March 2016 led to a
broad agreement to put a price on carbon emissions, but with few specifics. Working
groups were directed to report by October 2016 on specific ways of implementing a
pan-Canadian framework for clean growth and addressing climate change.” To the
surprise of many, that month, Trudeau announced the federal government would give
the provinces until 2018 to implement either a cap-and-trade system or a carbon tax,
in line with federal minimum standards; if a province did not, the federal government
would levy a carbon tax on it.”! This move was in marked contrast to previously
limited federal action, and it engendered strong opposition, most notably from Sas-

katchewan Premier Brad Wall, who promised to challenge the move in court.”

The difficulty in coordinating P/T positions on climate change is predictable. A
major challenge is that the jurisdictions have different economic interests. Sask-
atchewan and Alberta have historically been wary of any move that might neg-
atively impact their fossil-fuel-based resource sector. Quebec and Manitoba are
keen to have their hydro developments recognized. Still others, notably in Atlan-
tic Canada, are hesitant to close existing coal facilities. (Nova Scotia has recently
reopened some coal mines.) 7® Discussions on climate change cannot be separated
from those on energy, which quickly leads to regional disagreement over pipe-

lines — one of the most contentious intergovernmental issues.

In sum, coordinating intergovernmental policy to combat climate change in Can-
ada is difficult. Constitutionally, jurisdiction is divided, and although the federal
government may be able to force certain action, it has historically been reluctant
to do so. Only in the past year has the federal government begun making serious
moves. Individual provincial governments are also constrained by their econo-
mic and political situations. Based as it is on consensus, the COF has proven
unable to overcome these challenges. It will be interesting to see what role it

plays as implementation of the federal initiative proceeds.

In the key policy areas of health and environment, we see two different approaches

and two different outcomes. The agreements on bulk purchasing of pharmaceuticals
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provide one of the most substantial results of P/T collaboration in recent memory. This
success in a field where all P/T governments face huge budgetary pressures contrasts
with the low level of P/T coordination on climate change. In the latter case, differing
economic interests based on the uneven regional distribution of oil and natural gas,
among other factors, have made it difficult for governments to agree on anything

beyond vague commitments to enhanced environmental protection.

Assessing the Council of the Federation

How sHOULD WE ASSEss THE CONTRIBUTION of the Council of the Federation? Early
commentaries were skeptical, wondering if it was simply “old wine in a new
bottle.”” A textbook on Canadian federalism claimed that the COF was simply
the Annual Premiers’ Conference by another name.” Dunn’s recent assessment
(quoted at the outset) is more positive. How one evaluates the COF, however,

depends on the measure one used.

The most obvious way of assessing the COF is to ask whether it has accomplished
what the founding agreement intended: coordinating P/T action toward the fede-
ral government and identifying areas where premiers can exercise leadership in
their own areas of jurisdiction. On the first criterion, certain examples demonstrate
the usefulness of P/T unity. The 2004 health accord is the most obvious, but the
successful effort to stop unilateral federal changes to labour market training also
demonstrates that the council can force a reconsideration of federal policy. Howe-
ver, recent tense negotiations on health funding illustrate the enduring difficulties

involved in coordinating P/T action toward Ottawa.

On the COPF’s ability to coordinate leadership in areas of P/T jurisdiction, the record
is somewhat more positive, if uneven. On certain issues (climate change and ener-
gy, in particular), disagreement among the P/T governments has meant the premiers
have not advanced a cohesive position. The COF works by consensus, which poses
significant challenges for collective action. This feature of federalism is also present in
F/P/T relations, but the federal government can sometimes use fiscal levers to entice
provincial governments to shift their positions (as the recent example of health-fun-
ding bilateral agreements demonstrates). On their own, provincial governments often
have neither the interest nor the power to force each other to take certain actions or

implement particular solutions.

On other issues the COF’s record is better. The pCPA, the HCIWG and the water
charter show that joint action is possible when provinces and territories coope-

rate. The progress on internal trade is also instructive: in spite of the persistence

IRPP Insight, no. 15 | 14



The council’s record
is mixed: some issues
have seen major
accomplishments,
while there has been
little progress on
others.

of certain barriers, the COF has been an impetus for a more robust Agreement

on Internal Trade.

The COF can also be assessed at an operational level. Even if the COF is not a radical
departure from the APC, the presence of a steering committee, a secretariat and fun-
ding has made it more substantial than the APC, and the secretariat has been useful
in providing ongoing administrative support and corporate memory.”® More impor-
tantly, the COF has helped create closer links among provincial and territorial govern-
ments. As one provincial official has observed: “It has helped precipitate increased
communications between provinces and territories...which is an incredibly significant
thing, given the broad range of jurisdiction, sectors and items that are within provin-

»77

cial jurisdiction.””” This increased communication is important, as well-developed

informal relations are a key component of intergovernmental relations in Canada.”

Conclusion

THE COF’s RECORD 1S MIXED: some issues have seen major accomplishments, while
there has been little progress on others. In large part this can be attributed to the
inherent limits of P/T relations. The unanimity rule is a major part of Canadian fede-
ralism, in part because the provincial governments zealously guard their autonomy.
The dynamics of the COF thus tend to favour consensus, and few communiqués have

been issued without all the premiers being on board.”

Nor should we expect the COF’s relationship with the federal government to change
greatly. Although Prime Minister Trudeau has revived multilateral meetings with the
premiers, fiscal realities (as well as profound disagreements over matters such as a
carbon tax and health care transfers) mean that F/P/T relations in certain key areas
are likely to remain tense. In consequence, the COF will probably continue to play
the role it did during the Harper era: presenting a united front against federal funding

decisions while moving forward with P/T coordination where possible.

Assessing the 40-year history of the Annual Premiers’ Conference, Peter Meeki-
son wrote, in 2002, that it was founded as a “meeting to address common in-
terprovincial concerns. Over time it became evident that common concerns had
less to do with interprovincial issues and more to do with federal-provincial
issues.”® Today’s Council of the Federation is a quite different institution. It
addresses a wider range of issues, it is more formal and it has forged stronger ties
among P/T governments. More importantly, its focus extends beyond relations
with the federal government. For these reasons, it is indeed fair to say that the

COF has “come into its own.”
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